





Why is the U.S. So Punitive? Four Sources 
of America’s Carceral “Appetite” and Some 
Preliminary Comparisons with Japan
「なぜアメリカはここまで厳罰的なのか：
アメリカの拘禁に対する“貪欲さ”の根底にある四つの要因と日本との予備的比較研究」
Simon　First of all, I am deeply honored 
to be here today at Hakuoh University. 
I want to thank especially the president 
of Hakuoh and the board of directors for 
their great generosity in hosting me here. 
And I would also like to very much thank 
Professor Mari Hirayama Sensei and also 
Dean Masayoshi Shimizu Sensei for their 










Simon　Today, as you can see from 
my title, I want to the explore with you 
some of the sources of America's perhaps 






Simon　America's punitiveness is more 
than just our prison population, even 
though we tend to focus on it. We have 
the death penalty, which I know we share 
with Japan, but we have a much larger 
death row and we have executed many 
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more prisoners, obviously on a larger 
population. We, have our world famous 
imprisonment level as you've probably 
heard the statement that we have above 
25 percent of the world's prisoners with 
about 5 percent of the world's population. 















Simon　We also have about 7 million 
Americans under correctional supervision 
on either parole or probation. And I think 
it will be incomplete if we also didn't 
mention the 11 million Americans every 
year who are arrested by the police, an 
event that as you’ve probably read can 










Simon　Of course, trying to understand 
how you can measure punitiveness is a 
rather complicated thing. And I want to 
just begin with a bow toward one of our 
great sensei of sociology, Emile Durkheim, 
great French scholar of the late 19th, early 
20th century, who gave us two famous laws 
of penal evolution. He suggested that a 
quantitative law, that as a society becomes 
more advanced in its economic and 
social forms, the intensity of punishments 
decreases, become gentler, if you will. But 
he also said there was a qualitative law by 
which essentially punishments of the body 
including the death penalty and torture 


















Simon　Now, I think many of us today 
would question Durkheim’s evolutionary 





him a sort of working model of what makes 
one society more punitive than other. And 
I give you two suggestions here. One is 
that the more people are subject to legal 
punishment of any type—so typically today 
would be measured by our imprisonment 
rate (because even our death row inmates 
are prisoners for many years)—the more 
punitive. if a country has more people 
being punished relative to its population 
than another, it's more punitive. But also 
if a country retains the death penalty 
compared to countries that have abolished 


















Simon　If we look at the incarceration 
rate, a measure of people in custody over 
population, it takes little observation to see 
that the United States is the most punitive 
advanced country in the world. We have 
to go all the way down here to find Japan, 
tied or coming close to between Finland 
and Iceland as having the fewest members 














Simon　Of course, Japan and the United 
States look a little different or more like 
each other if we look at those advanced 
countries that executed a prisoner in the 
year 2017. Only two advanced industrial 
powers (depending on how you rate China) 
executed anybody in 2017: the United 








Simon　 This leads me to a little bit of 
a paradox because if we look at both 
imprisonment and the death penalty, 
the pattern gets a little bit complicated. 
Imagine we were only looking at Europe 
and the United States. Europe has a 
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low incarceration rate and also it has 
abolished the death penalty. The United 
States has a very high incarceration rate 
and still retains the death penalty. Pretty 
easy to conclude that the United States 
is more punitive than Europe. But what 
do you make of Japan? Very, very low 
incarceration rate but still has the death 
penalty. What do you make of Russia? Very 
high incarceration rate but has abolished 
the death penalty. So there's a little bit of 
complexity in trying to think through both 

















Simon　I conclude that because the death 
penalty is such a complicated political 
phenomena, including a variety of distinct 
issues such as: whether a country has a 
death penalty as an authorized sentence, 
whether it actually sentences people to 
death, whether it actually carries out 
executions, and all can vary depending on 
lots of different political phenomena. But 
for our purposes, we will simplify things 
and choose to ignore the death penalty 
for now and look mostly at incarceration 
and imprisonment as our dimension of 
punishment. And on that framework the 
United States is very punitive; Japan is 


















Simon　Now here, I'm about to get a 
little bit abstract and theoretical, so please 
bear with me. I wanted to think with you 
about the different historical sources of 
this extraordinary level of punishment. 
Typically, we tend to look only at one 
particular—what I'm going to call an arc 
of historical influence. So if you look 
at America and the problem of “mass 
incarceration,” it really began in the 
1970s. So most scholars would begin at the 
birth of this phenomena, a particular set of 
historical circumstances, and follow it into 





to vary that model a little bit here. I'm 
going to suggest as a working hypothesis 
that we have to look at multiple arcs of 
historical influence to make sense of how 
a country could become as capable of 
punishing its own population as the United 
States was in the late 20th century. There 
are multiple historical circumstances that 
influence our present capacity to imagine 
























Simon　So I must acknowledge right at 
the start that this is very controversial 
among scholars of not just punishment 
but of any development in society. 
Looking to deep historical causes raises 
very profound epistemological questions 
about how we can ever determine. And I 
want to bow slightly toward the dean in 
suggestion that German history might be 
a model here.  One of the controversial 
questions of the 20th century is what is 
it about German history or society that 
caused the Holocaust, the genocide of 
the European Jewry in the period 1939 to 
1945. And explanations to all the way back 
to Luther whose version of Christianity 
was considerably more anti-Semitic 
than prevailing ideas. There is German 
Romanticism, the birth of a strong form of 
nationalism in the 19th century. There is 
the shock of losing World War I and then 
the economic catastrophe that followed. 
And finally, there is Hitler's own success 
as a politician in mobilizing the German 
masses. So if you ask what is it about 
German history that created the Holocaust, 
there is not one but multiple answers and 


































Simon　So I think the burden is on people 
like myself who want to claim that there is 
a deep historical origin to something in the 
present. What we have to do is show how 
that influence could have been transmitted 











Simon　So here, just to give you an 
overview of what is my version of the 
historical arcs that are most likely to have 
produced this enormous capacity to be 
punitive that we find in America—and I’m 
going to focus on four of them here today: 
sovereignty, discipline, eugenics, and 
broken windows. The arc of sovereignty 
goes back to the beginning of the modern 
state in Europe in the period roughly the 
12th century, although when this occurs 
in any particular country is varies. The 
arc of discipline begins at the birth of 
the capitalist economy at the beginning 
of the 19th century when there’s a broad 
effort to use the law, including the penal 
law, to create a workforce necessary for 
the successful employment of capitalist 
wage labor out of what had been largely 
a rural peasantry engaged in subsistence 
production. The arc of eugenics began 
at the turn of the 20th century as the 
triumph of a hard hereditarian view of 
social problems formed a broad framework 
for rethinking the governance of the 
working classes and the management of 
the national economy. The arc of broken 
windows began at the end of the 20th 































Simon　As my metaphor of the arc 
suggests,  each of these momentous 
historical transformations of the penal state 
lives in the present, not just as the origin 
of new institutions and capacities, but as a 
powerful motivation for enacting punitive 
campaigns in the present, long after the 
particular political and economic problems 
that first occasioned its emergence have 
passed.  The capacity to be punitive is 














Simon　So to give you a very clear and 
sharp example, in 1943, just as World 
War II was commencing fully for the 
United States, the American prison system 
held approximately 137,000 prisoners 
leading to an incarceration rate of 100 
per 100,000, which against the current 
situation looks pretty modest. But at the 
same time, America incarcerated 110,000 
Japanese-Americans living on the west 
coast as an emergency war time security 
measure against a possible invasion from 
the Japanese empire. Detained for civil 
not criminal reasons, these prisoners do 
not count in the official imprisonment 
rate but if they did, the total would be 
nearly doubled.  You had, in effect, mass 
imprisonment in the 1940s, and as it 
would be in the 1980s, largely focused on 
a threatening enemy race. It was a form 
of eugenics and assumption that once a 
Japanese always a Japanese. And therefore 























Simon　So I'm not the first one to have 
tried to think about where the historical 
tendency to be punitive comes from. For 
the students in the audience to add to 
your summer reading list, I've already 
mentioned Durkheim the The Division of 
Labour in Society. Nietzsche, the German 
philosopher began to think about how 
Christianity had shaped the European 
capacity for punishment in his On the 
Genealogy of Morals. And Foucault, most 
famously in the book, Discipline and 
Punish, suggested that it was the birth of 
capitalism at the beginning of the 19th 


















Simon　So I said the burden is on me to 
suggest how these deeper historical sources 
can transmit themselves to the present. 
Today I can only gesture at two ways in 
which we can think about how the past 
is transmitted to the present and indeed 
into the future. One involves institutions 
that get created at a particular historical 
moment but have an enormous tendency 
to outlive the circumstances that originally 
occasioned their emergence. Criminal 
courts, prisons, and probation, just to 
name three, continue to be important 
centers of authority with professional 
personnel who are equipped to refresh the 
justifications for the continued existence 
or even expansion of that power to punish. 
Second, and the major focus of this project 
are the ideas, or perhaps we can simply 
call them myths. By myth I do not mean 
a falsehood but rather a germinal idea 



























Simon　The first arc I want to describe 
is one that really arises with the birth of 
the modern nation state. In Europe the 
idea of sovereignty as a source of legal 
authority began to coalesce beginning in 
the 12th century as territorial rulers sought 
to define their jurisdiction in relationship 
to the transnational Catholic church that 
dominated all of western Europe in that 
era.  Every country has a different story 
here. My knowledge of Japanese history is 
just at the beginning. But as I understand 
it, the Tokugawa Shogunate may have 
been this moment for Japan where the 
rivalry between many daimyo was resolved 
once and for all with a dominant daimyo 
of daimyos as it were that becomes the 
sovereign source. And in most countries, 
this went along with the consolidation of 
the power to punish—power to punish 
criminals in the hands of the sovereign or 
the sovereign’s agents. And this was a big 
change from earlier patterns where across 
many countries local authorities: lords or 
daimyos who would carry out punishment 

























Simon　Now, Christ ian and Judeo-
Christian religious ideas played a crucial 
role in consecrating this new sovereign 
author i ty  to  punish as  a  large ly  a 
religiously involved act.  This making 
of the act of punishment into something 










Simon　Now, the major institutional 
legacy of this arc was the creation 
of centralized courts and centralized 
prosecution power in most countries 
during this period. And then what I'm 
calling the myth of sovereignty emerges 
in this period that is the idea that crime 
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unpunished... if crimes are not punished, 
it creates essentially a moral deficit that 












Simon　The second arc which begins 
in the early 19th century, late 18th 
century, this is associated with the rise 
of capitalist form of economy in Europe 
and other countries. And it goes along 
with a tremendous set of efforts to 
create two conditions essential to the 
effective production and distribution of 
commodities.  First, to discipline what 
had been a rural workforce into an urban 
workforce that can undertake the kind of 
industrial work that is so critical to the 
takeoff of capitalism. Second, to control 
and contain this workforce in towns and 
cities where theft of goods and habits of 
















Simon　And the major legacy institutions 
of this period are well known to all of 
you who study punishment. They are 
the penitentiary style prison, the modern 
prison and the modern police, the form of 
a semi-military, semi-bureaucratic police 
force which replaced far more informal 











Simon　And the great myth that became 
associated with these problems of political 
economy and their presumed penal 
solution was the idea that idleness among 
the lower classes is a critical danger to 
society. We have a common expression in 
the European Christian tradition that “the 
devil makes work for idle hands, which 
suggests that you need to keep the lower 
class working all the time. Unless... or 





crimes. It dates back to the middle ages or 
















Simon　The third arc that I wish to bring 
into the discussion is the arc of eugenics. 
At the turn of the 20th century, the idea 
swept across the advanced industrialized 
world, that countries could advance 
themselves and improve al l  variety 
of social and economic problems by 
promoting the most desirable traits (which 
were presumed to be inherited), and 
discouraging the undesirable ones through 
measures aimed at controlling human 
reproductive choices.  In imperialist 
or settler colonial countries especially, 
including the US, this became inextricably 
bound up with “white supremacy” and 
racist assumptions about the desirable 

















Simon　Eugenics involved both a negative 
and a positive dimension. The negative 
dimension, the most controversial, was 
to prevent people considered unfit from 
reproducing.  That included identifying 
actual inheritable maladies, a practice 
much advanced by genet ic science 
today, and generally considered sound if 
consensual, but at the turn of the century it 
also meant discouraging the reproduction 
of those deemed unfit by their lower 
class status or racialized identity (as non-
white).  In the US this included coerced 
sterilization of people deemed “feeble 























Simon　Now, I apologize to you for 
even discussing such offensive concepts 
as unfitness and lower and higher races, 
which I think all of us in this room would 
repudiate today. But what I want to 
suggest to you of is that these ideas had a 
profound influence on our criminal justice 
system, at least the United States in a way 
that has proven far harder to repudiate 
than the eugenic ideas which lost standing 
after their association with Nazi Germany 

















Simon　And the major institutional 
legacy in terms of the penal state, are a 
variety of hybrid punitive but also social 
welfare oriented practices like probation 
and juvenile justice, but also overtly 
incapacitative measures like habitual 
offender statutes that allow for prolonged 
or complete removal from society of people 
considered especially dangerous. All of 
these represent a kind of diffusion of the 
prison and police into a much more subtle 















Simon　And the primary myth that I think 
this has left behind is the assumption that 
a disproportionate share of crime can be 
blamed on a core of deviant and dangerous 
others, who left in society will create both 











Simon　And the final arc I will talk about 
is the one that is most recent: associated 
with the war on crime and with the idea 
of “broken windows”. Many of you may 
know that President Nixon declared a 
war on crime in 1968. His predecessors 
continued it, really all the way through to 
President Obama and it went along with 
a tremendous amount of fear of crime 
among ordinary citizens in the United 
States that really transformed how many 
people felt about their relationship with 














Simon　The major institutional legacy 
of the war on crime and broken windows 
policing is mass incarceration which 
reflects a hyper inflation of the existing 







Simon　And the major myth of this arc, 
from which it takes its name, is “broken 
windows,”the shorthand for a theory of 
crime prevention promoted by the late 
James Q. Wilson and George Kelling. The 
basic idea, articulated in a short article in 
1982,was the claim that when you ignore 
or tolerate minor crime and disorder 
(sometimes called quality of life crimes), 
the result will be an increase in major 
crimes and eventually the decline of whole 















Simon　So let me briefly say just a 
little bit more about each of these. The 
classical theories of sovereignty emerged 
in the 16th century as a product of 
religiously fueled civil wars, but the idea 
that territorial rulers held a kind of quasi 
religious authority as a source of law for 
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their jurisdiction began to take holder 
earlier in the 12th century.  This fusing 
of law and sovereignty had two major 
consequences of what we think of as the 
criminal justice system or penal state.  It 
led to a centralization of punishment 
along with an increase in very public, very 
violent punishments as rulers sought to 
use such rituals to mark their authority. 
Penal justice took other forms as well but 
its most famous feature until the 19th 
century was that of a representative of the 
sovereign torturing to death a convicted 
person before an approving crowd. 
Most countries, including Japan in the 
Tokugawa period did use these kinds of 
bloody punishments in public as their main 
form of punishment. What’s interesting in 
the European tradition—and I'm raising a 
question about whether how Japan would 
relate to this that we can come back to—
our Bible, our deepest religious texts show 
strong evidence of a religious commitment 
to punish. The idea that God actually loves 
punishment, wants punishment as a form 
of worship. And I could've picked dozens 
of sections of the Bible. I’m going to have 
Mari read you just one of them. That is 
the Book of Leviticus, where God basically 
pronounces that the punishment for 
blasphemy, that is for using the holy name 





















































Simon　So let me turn to the second 
arc, which corresponds to the birth of 
capitalism, the arc of  discipline. And 
here's, again, some reading list for the 
students: Foucault’s lectures, The Punitive 
Society; Dario Melossi and Massimo 
Pavarini’s book, The Prison and the 
Factory. And I’ll come back to this one in 
a moment. What is best known is the story 
of the birth of a prison at the turn of the 
19th century, including such pioneering 
US institutions as Philadelphia’s Walnut 
Street Jail, or New York’s Auburn Prison, 
one of the first to use forced labor along 
with ocnfinement. This is also the moment 
when policing is invented in London and 
then spread to New York and Boston. And 
the main role for both of these institutions 
at the time of their creation was basically 
to control and discipline the kind of rural 
peasantry that is the raw material for 
building an industrial working class in 
these countries. Policing, for instance, 
was focused heavily in the 19th century 
on controlling rioting, which was a major 
problem in both London and in the cities 



























Simon　Now, the big difference between 
Europe and the United States in terms 
of this disciplinary moment was slavery 
in the United States. And it's tempting to 
see slavery as an independent mark that 
creates this punitiveness in America, but 
I think it's better at least as a provisional 
matter to think of it as just an extreme 
form of discipline. Historian Walter 
Johnson,in his River of Dark Dreams, 
shows that slavery in the Mississippi Valley 
section of the United States was a highly-
capitalistic, highly-disciplined system of 
capitalist production. It was more extreme 
than what was being done with paid 
workers in the North, but I think—and 
here's the convict lease system, which 
after slavery was abolished put many of 
the freed slaves to work in a penal setting, 
























Simon　In the lectures published as The 
Punitive Society, Michel Foucault relates 
both the prison and the police to the 
broader cultural and religious effort to 
moralize the behavior of the poor. The 
poor and especially their idleness and 
petty pleasures become subject to a broad 









Simon　So, let me turn to the arc of the 
eugenics. And as I said, no advanced 
country in the world in the early 1900s 
failed to embrace eugenics on some level. I 
thought Japan was an exception and I have 
learned now that there was a significant 
eugenics movement in Japan also in the 
early 20th century. But what's clear is 





in the world in embracing eugenics. 
Indeed, the great legal historian, James 
Q. Whitman from Yale has published this 
recent book,Hitler’s American Model that 
documents how closely the Nazi regime 
modeled its racial policies on the US. 
When Hitler came to power, one of his 
biggest concerns was that Germany was 
way behind the United States in adopting 
advanced racial techniques for managing 
the population and that they based their 
Nuremberg Laws, which forbade the 
marriage or sexual intercourse of Jews 
and Arians, on America's miscegenation 
laws. Do you realize that not just the deep 
South, but 33 of the 50 American states 
had laws making it a crime for blacks and 
whites—and Asians for that matter—to 
































Simon　Hitler recognized that America 
was already doing eugenic management 
through law and sought to catch up. 
When the Nazis met at Nuremberg to 
plan their infamous laws of marriage and 
procreation, they looked to the United 










Simon　Now as I said, many countries 
bought into Eugenic ideas. But what 
was unique about the United States 
is how much it decided to reshape its 
criminal justice system as an instrument 
of eugenic control. In this recent book, 
The Condemnation of Blackness, Khalil 
Muhammad shows that this eugenic idea 
led American police and prosecutors 
to concentrate on blacks who were just 
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beginning the “great migration” that would 
bring hundreds of thousands of African 
Americans from the rural South to the 
urban North and Midwest of the US. The 
racial legacy of eugenics also lingers in 
penal institutions that are often viewed 
as the more reform oriented side of the 
penal state, particularly probation and the 
juvenile court.  From their origins in the 
early 20th century, these institutions had a 
dual face in the United States. If you were 
black, you were charted towards prison 
and control. If you were white,even if from 
a stigmatized immigrant population, you 
might get rehabilitation and education 
instead. Those who persisted in crime 
could receive life sentences.  You can 
notice this in the famous chart of the US 
imprisonment rate in the US during the 
20th century. In the late 1920s and 1930s 
there is a very substantial increase, the 
largest and most sustained until mass 
imprisonment in the 1980s,  This was the 
product of the eugenic moment. Tprison 
system expanded to hold people that we 



































Simon　The myth of eugenics, that most 
crime could be blamed on a degenerate 
minority was a constant theme of eugenic 
writers.  Here’s Charles Darwin, inventor 
of evolution as a theory, writing in the 
Descent of Man, one of his most famous 
books. 
if various checks “do not prevent the 
reckless,the vicious, and the otherwise 
infer ior members of  society from 
increasing at a quicker rate than the 
better class of men, the nation will 
retrograde, as has occurred too often 
in the history of the world. We must 
remember that progress is no invariable 




















Simon　And here's one of our most 
famous Supreme Court justices, Oliver 
Wendell Holmes, known for his moving 
opinions about free speech. Here he 
is, writing the opinion upholding the 
forced sterilization of a woman who was 
considered unfit. 
“It is better for all the world if, instead of 
waiting to execute degenerate offspring for 
their crime, or to let them starve for their 
imbecility, society can prevent those who 
are manifestly unfit from continuing their 
kind. Three generations of imbeciles is 
enough.”
















（Buck v. Bell, 274 U.S. 200 1927）
Simon　The final arc, which I call the 
arc of “broken windows”after its most 
noteworthy practices, is historical period 
that corresponds to the war on crime in 
the US. Here are some books that you 
can read about the war on crime: one 
by a guy named Simon. A book I much 
more recommend because it's by a real 
historian, Elizabeth Hinton, From the 
War on Poverty to the War on Crime: the 
Making of Mass Incarceration. And the 
Pulitzer prize-winning book of this year, 
James Forman, Locking Up Our Own: 
Crime and Punishment in Black America. 
All these books tell the story of our war 
on crime that began in the 1960s.One of 
the factors was the rising violent crime. 
This is the homicide rate from the late ’50s 
when I was born, to the ’70s when I was 
in college and more or less tripled. And 
it stayed very high until the 1990s, when 
I was a young adult, right? So one of the 
most phenomenal ways of homicide ever 
to be experienced in the United States. 
It went along with many other disturbing 
events like riots in our major cities, like 
assassinations of our leading politicians. 
And it created a sense in many Americans 
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that our society was under siege by 
essentially an army of criminal offenders 











Elizabeth Hintonによる『From the War on 
Poverty to the War on Crime: the Making 
of Mass Incarceration』も素晴らしい本で
す。さらに、今年のピュリツアー賞受賞作で
あ る、James Forman に よ る『Locking Up 



















Simon　These riots and the fact that a 
lot of this homicide was concentrated in 
black neighborhoods in African-American 
neighborhoods helped to create continuity 
with the eugenic era, even though eugenics 









Simon　Let's bring Japan into the story. 
And here, I'm taking a big risk because 
my knowledge of American, European 
history is pretty good. The Japanese 
history is a lot weaker. But as I said, the 
burden is on us who want to make deep 
historical arguments to try to find ways of 
improving this. One of the problems with 
history is that you are always dealing with 
unique phenomena and you cannot run 
an experiment over and over again to test 
your theories. But, by doing comparative 
work, comparing different societies with 
different histories, we can ask ourselves 
whether these similar arcs have resulted 
or not in a similar phenomenon. I’m very 
eager to learn more about Japan to see 























Simon　I see pretty skeptical looks 
around the room. But let me at least set 
up the argument. Here is my European-
based arcs. Here is what I take to be 
the Japanese rough equivalent of these 
developments in Japanese history. The 
Tokugawa Shogunate was the moment 
when you have a centralized sovereign 
power fully impose itself on the warring 
elements of society. The Meiji reformation 
has the equivalent of the development of 
modern capitalism and a modern economy 
in Japan. Fascism in Japan—maybe there's 
a better word for that since it’s an Italian 
word. And then it seems to me that you 
want to find a war on crime or a wave of 
fear of crime in Japan. You have to look 
around 2000, when there seems to be a a 
period of penal populism and what some 
Japanese criminologists have called a 
moral panic about murders of children and 
women in Japanese cities in the failure of 
























Simon　And in terms of institutional 
legacies and in terms of myths, I'm really 
in guesswork here. I'm guessing that the 
Tokugawa Shogunate would have been 
the period when centralized courts and 
prosecution would have materialized in 
Japan. I could be wrong. I think I'm right 
that the Meiji reformation was the period 
where modern penitentiary style prisons 
began to be built in the United States 
including, I think, Fuchu Prison I got a 
chance to visit or its predecessor. I'm not 
sure. You can tell me what if any changes 
in the Japanese criminal justice were made 
during the Imperial Fascist regime of the 
1930s, but I think the most clear example 
we can find of a institutional development 
that reflects this fear of crime moment 
would be the lay jury, the next judge and 
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lay panels, which as I understand were 
attended at least in part to bring more 
citizen concern into the ranks of the 
judiciary. When it comes to the myths, 
here, I’d really like your help. What are 
the sort of legacy ideas about crime and 





























Simon　And this, I promise, is my last 
slide. I just want to leave you with a little 
idea of how I think this might change as 
we go forward. How these myths that our 
legacies might be broken down by new 
experiences and new ideas. Because we’re 
never completely captured by the myths. 
We, as humans, we have the ability to 
think through our history. So I just want to 
point to really sort of four developments 
that seems to me could address each of 
these legacy ideas. So I said that that main 
myth of the first arc is the idea that left 
unpunished, crimes essentially are a moral 
corruption of society. That society will lose 
God's favor is really what we’re saying, if 
we don't vigorously punish crime. Well, 
how could we challenge that? Well, by 
something that actually is more common 
in Europe, but we maybe are just trying 
now in the United States, which is mass 
clemencies. Periodically, in Europe, they 
will actually release tens of thousands of 
prisoners in order to relieve overcrowding 
and, of course, doing that is a kind of test 
of the theory. Is God going to wreak havoc 
on your country because you've allowed 
punishments to be undone? We haven't 
tried that very often in the United States, 




































Simon　Let me talk about the second arc 
and it's the myth. The myth that left idle, 
the poor and lower classes will become a 
dangerous threat to social order. It might 
have been true in the early 19th century 
that society needed every able-bodied 
person to work and pretty much work 
nonstop to build a successful economy. It's 
hard to believe that's true in the United 
States now, where large portions of our 
population have no work and where robots 
surely threaten to render unemployed even 
larger percentages. So we already have lots 
of idle people in the United States. And 
yet, we have some of the lowest crime and 


















Simon　The third arc of eugenics, you 
might would not need uprooting. After all, 
who today believes in eugenics as a full-
fledged science or ideology? On the other 
hand, if you look at the United States in 
recent decades, you’ll notice that we had 
a major moral panic about teen pregnancy 
among black youths and a major moral 
panic about gang behavior among young 
black men. So really reflecting that same 
obsession with controlling the bodies 
and reproductive functions of especially 
black people. I think the only real way to 
address this myth is through promotion of 
the idea of human rights if you believe in 
human dignity, you simply can't accept the 





















Simon　So let me just conclude with a 
final thought. If I’m right, the fact that 
today there is growing agreement in the 
United States that the war on crime was 
a bad idea went too far and that we have 
for too many people in prison. That is 
a growing consensus among the people 
other than (former) Attorney General 
sessions and President Trump there is a 
lot of agreement that we should reform 
especially our prison system. But if I'm 
right, it's going to be very hard to do 
because it's going to come up against these 
other ideas against the idea that crimes 
unpunished will hurt society. Against the 
idea that idle people, if they're not made to 
work or made to do other kinds of course 
of activities will be a threat to society 
against the idea that the troubled among 
us, our need to be controlled, especially 
if their useful periods of productivity 
keeps us focused on young black people. 
And finally, the idea that minor crimes 
if unpunished or unchecked will lead 
to major crimes. And I guess I forgot to 
mention my myth buster for this last one 
which is actually decriminalization of drugs 
and other minor crimes could be a good 
way to break the path of that assumption 































Simon：　So now, I'm very anxious to hear 
your thoughts and your questions if you're 
not completely exhausted. I must only do 
one more thing and that is to sincerely 
thank Professor Hirayama Sensei for 
graciously parading my words when she 














WHY IS THE U.S. SO 
PUNITIVE?
FOUR SOURCES OF AMERICA’S CARCERAL “APPETITE” AND SOME 





Punitiveness?Quantitative Law: Punishments become less intense in 
severity as society develops 
Qualitative Law: Punishments become less 
“sanguinary” as society develops
Working Model: (1) A society with a higher 
incarceration rate is more punitive than society with a 
lower incarceration rate; (2) A society that retains the 
death penalty is more punitive than one that has 
abolished capital punishment.
Incarceration (2.3 million)
Community Supervision (7 
million)
Policing (11 million arrests)
Capital Punishment (31 States of 50, 


















THESIS:  American punitiveness is a 
product not just of recent political and 
social conditions, but of the interaction of 























16th Cen 19th Cen 20th Cen (early) 20th Cen (late)
Evolution of Penal Motivation
HISTORICAL SOURCES OF MASS INCARCERATION: 
EUGENICS
• Total Number of Sentenced 
Prisoners in the US in 1943 
= 137,000
• Total Number of Japanese 
Americans incarcerated 




13th – 17th Century
CENTRALIZED 
COURTS/PROSECUTION
Unpunished crimes erode the 












Unchecked, the defective and 
degenerate will produce more 
crime and more criminals





Tolerating minor crimes leads 
to serious crime and high 




if various checks “do not 
prevent the reckless,
the vicious, and the otherwise 
inferior members of society 
from increasing at a quicker rate 
than the better class of men, the 
nation will retrograde, as has 
occurred too often in the 
history of the world. We must 
remember that progress is no 




NO PRISON WITHOUT POLICE
“There is no prison without police.  Prison and police are 
chronological twins  In fact, the judicial and penal institutions 
come to be framed between these two other institutions…Far 
from  being instruments of justice, they  have completely 
covered it.”
Foucault, The Punitive Society
“There is a kind of historical symmetry between this 18th century 
dissidence and the present day moment [1972] of “moral dissidence” in 
Europe and the United States.  Thus the [movements] that struggle for the 
right to abortion, to the formation of non-familial sexual groups, to idleness 
--- that is to say all those who struggle against the actual functioning of the 
penal system --- are in a sense, doing the symmetrical and opposite of 
those in the 18th century who devoted themselves to the task of 
linking together morality, capitalist production, and State 
apparatus.”    Foucault, The Punitive Society (110)
Moralizing Capitalism and the State
Christian Sovereignty
“Then you shall speak to the 
children of Israel, saying: ‘Whoever 
curses his God shall bear his 
sin.And whoever blasphemes the 
name of the LORD shall surely be 
put to death. All the congregation 
shall certainly stone him, the 
stranger as well as him who is born 
in the land. When he blasphemes 
the name of the LORD, he shall be 
put to death. “
Leviticus, Ch. 24, verses 15-16





“It is better for all the 
world if, instead of waiting 
to execute degenerate 
offspring for their crime, 
or to let them starve for 
their imbecility, society 
can prevent those who 
are manifestly unfit from 
continuing their kind. 
Three generations of 
imbeciles is enough.”
Buck v. Bell, 274 U.S. 200 
1927)


























EUGENICS FASCISM ?????? ?????????








Bringing Japan Into the Story OVERCOMING PENAL MYTHS
ARC MYTHS MYTH BUSTING
CHRISTIAN SOVEREIGNTY
13th – 17th Century
Unpunished crimes erode the 
moral foundation of the nation





Popular idleness leads to crime 
and rebellions
“struggle for the right to 
abortion, to the formation of 




Unchecked, the defective and 
degenerate will produce more 
crime and more criminals
Human Rights 
WAR ON CRIME (FEAR OF 
CRIME)
20th century (late)
Tolerating minor crimes leads to 
serious crime and high crime 
neighborhoods (Broken Windows)
Drug Decriminalization
The War on Crime
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Jonathan Simon先生
(UC Berkeley Law School教授、














































is the U.S. So Punitive? Four Sources of 
America’s Carceral “Appetite” and Some 
Preliminary Comparisons with Japan（なぜ
アメリカはここまで厳罰的なのか？アメリカ
の拘禁に対する“貪欲さ”の根底にある四つ
の要因と日本との予備的比較研究）」を開催
した。講演の内容については、本紀要の講演
録を参照にして頂きたい。当日は、学外から
も研究者や実務家、市民の方々を含む多くの
参加者に来場頂けた。また講演会後、本キャ
ンパス南館７F鷗友会会議室に於いてレセプ
ションが開催され、Simon教授と参加者の間
で懇親の場が持たれた。（模擬裁判後、コメントをするSimon教授）
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「なぜアメリカはここまで厳罰的なのか：
アメリカの拘禁に対する“貪欲さ”の根底にある
四つの要因と日本との予備的比較研究」
2018年5月24日（木）
　法学部・法政策研究所主催の企画として、
喜連川少年院と喜連川社会復帰促進センター
（PFI刑事施設）の参観が行なわれた。Simon
教授、本学法学部教員有志、法学部学生有志
が参加した。両施設では施設職員よりそれぞ
れの施設で実施されている矯正教育や更生プ
ログラムについて説明を受けた。アメリカに
は多くの民間刑務所があるが、わが国のPFI
方式（半官半民）の刑事施設運営について
Simon教授は強い関心を持たれたようであっ
た。また参加学生の多くにとっても、矯正施
設訪問は初めての経験であったため、施設内
処遇について関心を持つきっかけになったの
ではないかと考える。
スライドを示しながら講演するSimon教授
